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Mr. Steven L. Kidd, Chairman, called the October 12, 2021 meeting of the Botetourt County Board of
Zoning Appeals to order at 9:04 AM in the Auditorium of the Botetourt County Administration Building
in Daleville, Virginia.
PRESENT:

Mr. Steven L. Kidd, Chairman
Mr. Hunter Young, Member
Mr. J. Scott Caldwell, Member
Mr. S. E. Cash, Member
Mr. Darrin Hill, Member
Mrs. Nicole Pendleton, Director of Community Development
Mr. Mike Lockaby, County Attorney
Mr. Drew Pearson, Zoning Administrator
Mrs. Laura Goad, Secretary to Board of Zoning Appeals
Mr. Nick Baker, Code Enforcement Officer
Mr. Jon McCoy, Planner

ABSENT:

None

ALSO PRESENT:

Mr. Watts Burks, IV, Attorney for the Board of Zoning Appeals
Mrs. Stephanie Sparks

NOTES: The minutes for this public hearing are in a transcript format. Every effort has been made to
ensure the correct wording. When words could not be understood, that section is indicated with “…”.
Attachments for this public hearing include Mr. Lockaby’s posterboards, Mr. Loftin’s copy of Virginia Code
15.2-2209.1:1, and the letter by Senator Lynwood W. Lewis, Jr., as read by Delegate Terry Austin, with
corresponding Virginia Acts of Assembly – 2020 Special Session I, LIS>Bill Tracking > > 2020 session
documents.
Mr. Kidd: Good morning. Thank you for attending the October 12, 2021 Botetourt County Board of
Zoning Appeals meeting. Please make sure all cell phones, communications devices are on the silent
mode! Before we begin, I’ll introduce members and explain our procedures. To my far left is Mr. Gene
Cash, represents the Blue Ridge District; beside him is Mr. Scott Caldwell, representing the Valley
District; to my right, Mr. Hunter Young, represents the Amsterdam District; Mr. Darrin Hill, represents
the Fincastle District; On the right table we have Mr. Watts Burks, Board of Zoning Appeals attorney. The
front row we have Nicole Pendleton, Director of Community Development; Mr. Drew Pearson, Zoning
Administrator, Mr. Mike Lockaby, county attorney, is here. The second row is Mr. Nick Baker, Code
Enforcement; Mr. Jon McCoy, Long-Range Planner; to my left table is Mrs. Laura Goad, Secretary to
Board of Zoning Appeals. I am Steven Kidd, Chairman, and I represent the Buchanan District.
The full agenda package is posted on the Board of Zoning Appeals’ website for review and follow along. If
you go to the Botetourt County homepage, click on the Board of Zoning Appeals announcement on the
left, and click the link to the agenda. This will take you to the Board of Zoning Appeals webpage and the
agenda and the documents. To expedite business, the Board of Zoning Appeals has established the
following rules and procedures: First, interruptions and outbursts will not be tolerated. After
consideration of the minutes, the Board will hear arguments and evidence in Item Three and ask the
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County and the appellant to come forward and make their presentation.
The Zoning
Administrator/County Attorney will speak first, Then Rocky Forge, next, the public will have the
opportunity to speak, but no more than three minutes per person. Then the County and the appellant
will each have a rebuttal.
Public comments must pertain specifically to the appeal, no other topic. Please direct all
comments/questions to the Board. Debate between a recognized speaker and audience is not allowed.
A closed session will take place after the public hearing and recesses may be needed during the hearing
for a break or a meal. When the public hearing is closed, the Board of Zoning Appeals members will
discuss this matter, possibly consult with their attorney, and then announce a decision.
Mr. Kidd: We’re going to move forward into the review and approval of September 14th meeting. Do I
hear a motion?
Mr. Young: I move that we approve the minutes for our meeting.
Mr. Hill: Second.
Mr. Cash: Second.
Mr. Kidd: Got a motion and a second. Any further discussion? All those in favor, yes or no.
All: Yes.
Mr. Kidd: All those opposed?
No one spoke.
Mr. Kidd: All right, we’ll go right into Item Number Three. We’ll hear from the Zoning Administration
first, either Drew Pearson or County Attorney, Mike Lockaby.
Mr. Lockaby: Morning, Mr. Chairman, members of Board of Zoning Appeals. I did want to check before I
started talking. Am I under a time limit? I’ll try to keep it down as much as I can.
Mr. Kidd: You are not under a time limit at all.
Mr. Lockaby: OK.
Mr. Kidd: Straight to the point would be appreciated.
Mr. Lockaby: Yeah, I’ll still try to keep you from getting bored.
Mr. Lockaby: So, as you stated, Mr. Chairman, my name is Michael Lockaby, I’m the County Attorney,
I’m here representing Mr. Drew Pearson in his official capacity as the Zoning Administrator. I’m going to
dive right into this, I think that it is probably pretty clear what the, what the Zoning Administrator’s
decision is, …. The reason there being, … that I’m in the odd position of responding to an appeal before I
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hear what the appeal is, but I think it’s been presented in writing sufficiently that I can make that
response. You give me one sec. (Displays poster boards) Put here, the text of the statute to try to
understand better what the argument is about; I color coded the different sections so that you can kind
of see why it is the Zoning Administrator read, and why he believes his interpretation is the plain
meaning language of the statute. Let’s start off, the Zoning Administrator is presumed correct. The
burden is squarely on the appellant to show why he is wrong. And the BZA, you can affirm him, overturn
him, or make some modifications of the decision if you believe modification is appropriate. So your role
here, you can do pretty much whatever you want. The first issue that we’ve seen arise, and it is an issue
that the Zoning Administrator did address in his opinion, is whether or not he has the authority to make
the determination, at all with respect to this matter. And I know that the appellants have raised that
question as well. I’d point out first off, the zoning ordinance says he can. That’s pretty straightforward. If
he has authority under the zoning ordinance to interpret issues arising under the zoning ordinance,
that’s a pretty strong argument for him having that authority. Secondly, he has to do so. In his daily life,
he can’t do his job without interpreting state code. In any event, he would have to interpret the state
code with respect to a site plan submitted pursuant to the SEP, he would have to make a determination
as to whether this clause, this stuff right here (points to exhibits), whether this whole section applies in
any event, ok? You would, with respect to the exception clause versus the grandfathering clause of the
state statute versus the expiration clause of the SEP. He would have to make that determination at the
site plan stage anyway, and in fact, he did make that determination with respect to a partial site plan
submitted in late June, and on July 8 th he made the determination that this statute does not apply to the
site plan. So, at best, this issue is moot, he’s already made it again in a different context, that hasn’t
been appealed. Finally, the Zoning Administrator couldn’t make a determination, sometimes I feel it’s
important to turn around, to turn around an argument and say, “OK, what would it look like if this
argument were true?” Does that mean that if he’s not sure whether this statute and the grandfathering
clause and the expiration clause, both apply, if he’s not sure how they interact, does that mean that I
have to go file a suit to Circuit Court in order to find out what the answer is? Or does that mean that
he’s the administrator, and the statute gets to make a decision, he gets to make a decision as provided
in the zoning ordinance? It would seem to be a deeply weird result if I were required to go file a … suit in
Circuit Court every time he wasn’t sure how he interpreted this, that the way the state code applied to
an application. All right, let’s turn to interpretation of the language, since that really seems to be the
core, the interpretation of the language of the expiration clause. As with and how the grandfathering
clause applies for it. I want to make sure that I’m clear here. These posterboards, this first one just lays
out what the overall section, 15.22209.1:1 is, it lays out the language of the relevant part that we
disagree about. We all agree that the orange and the orange go together. We are in disagreement about
how the purple, pink, yellow and green go together. We know that the green applies to something.
We’re just not sure up here what the green applies to. What it modifies. And I am calling this the limiting
condition. This says that for any special exception, special use permit, or conditional use permit, any
modification outstanding as of July 1, 2020, and then you skip down, has extended until July 1, 2022. But
this middle part, it defines, it presents a limiting condition, and it provides what it is that is extended,
and this is what we’re really talking about today, and I’m going to try to show you why it is the zoning
administrator’s interpretation is the plain interpretation. Now let’s start off with a few different
principles, to kind of put you in the right mindset for reading this. A party seeking to qualify for the
application of the grandfather clause has the burden of proving what they qualify for. So it’s always
upon the person who’s trying to qualify to be grandfathered to show to show that they qualify for the
rule. In Virginia, administrative officials and tribunals like yourselves, are required to follow the plain
meaning of the law, reading like a normal person. If the statute’s plain, then you don’t use rules of
interpretation, you just read it. We call those special rules “Rules of Statutory Construction”. I suspect
you’re going to hear a lot about them from the appellant. I’m not gonna resort to them much because I
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think the plain language is sufficient for you to understand as a statute. In any event, the first and
foremost principle that you’re ever going to have is that you need to look to interpret a statute in light
of its manifest purpose. The issue as to punctuation, I know that the appellant is gonna talk to you, I
believe a lot about punctuation. The Supreme Court of Virginia has explained that punctuation is said to
be the most fallible of all standards, by which to interpret a statute and that punctuation should not be
resorted to unless all other ways of reading the statute have failed. In other words, the comma is just
too small of a hook to hang this much weight on. You need to look at the entire language of the statute
in context. So, let’s first look at what the purpose of this statute was. When this statute was adopted in
October 2020, we were seven months into the Covid-19 pandemic. We knew roughly what how it was
impacting the economy at that point. The General Assembly was trying to address what was actually
impacted. Now the Planning Department, and you see this in the evidence, they didn’t see any drop-off
in site plan permitting. Lots of permits, lots of site plans were still submitted during that time period.
There was no month-to-month drop off during Covid. The county also has tens of thousands of dollars in
engineering and surveying work contracted in any given month. We didn’t see any delays. Our engineers
and surveyors did not report any delays at all. In fact, some of them worked faster because they found
that they were more effective working at home, than working in their office. I would ask, I know
Mr. Young and Mr. Caldwell, you two are engineers. Did you and your colleagues see any particular drop
off in your work? Did you find your productivity dropped off? Did your friends and colleagues find any
drop off? I’m willing to bet that they didn’t. Engineering simply was not particularly affected by the
Covid. Construction was, actually starting a project, actually doing something? That, yeah, that was
definitely impacted. We found as a county we got all sorts of construction delays. And of course,
Mr. Pearson would testify to that, that was all over the place due to supply chain disruptions, due to …
regulations about how people needed to work together in construction. But we did not find engineering
to be the least bit delayed or have the least bit of a problem. And in any event, Rocky Forge had until
2025 to even start thinking seriously about construction. That just really wasn’t the issue, either that
Rocky Forge had, or that the General Assembly was trying to address of October of 2020.
Now let’s look at the basic structure of the statute. As I said, the orange blocks go together. We don’t
know how the green, or we’re arguing about how the green applies to the yellow, the pink, and the
purple. The first issue that I want to address is whether the expiration clause is even the deadline.
Expiration and deadline are different things. The deadline typically means there’s some kind of a penalty
involved. An expiration of a SEP does not imply that there’s any sort of notice of violation. I’m not going
to take anybody to General District Court over that. It’s an expiration. Does anybody say that when their
milk expires or their loaf of bread expires that you call it a deadline? No, you say it’s going bad, you say
it’s going stale, you might say it’s gone bye, but you don’t call it a deadline. You don’t go to your wife
and say, “Well, gosh, we need to finish that milk because we have a deadline.” That’s not what we think
of. And it’s not as though the Sheriff’s going to come to your house and yell at you for letting your milk
go bye. There’s absolutely no reason why there’s a deadline here at all. There’s not a deadline, there’s
not a requirement. You can do it or you can not do it. Lots of people let their SEPs lapse without doing
anything, and there’s no penalty other than if you ever get serious about it again, you gotta come back
to the Board of Supervisors and ask. It’s not really a deadline. Well, let’s talk about how these actually go
together. The first answer is that the answer that the zoning administrator adopted. The zoning
administrator adopted the view that this green reaches up to the deadline. So it’s a deadline that
requires the land owner or the developer to commence the project or incur significant expenses related
to improvements to of the project within a certain time is extended. Where would you find that
deadline? You have the modification right here. A deadline in the Exception Permit or in the local zoning
ordinance. We believe that that’s the common sense reading of this. And there’s a of couple of reasons
for that, but the main reason is that if you look it the way the appellant is looking at it, the statute stops
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making sense. And I’ll show you why that’s the case. The appellant is saying that this green only attaches
to this yellow. It doesn’t attach to the pink or the purple. But this creates a couple of issues, the first of
which it creates an ungrammatical sentence. So, if you have separate clauses, you need to read, that
means they’re independent, they could be read separately without respect to one another. So, for any
valid special exception, special use permit or, conditional use permit, or any modification thereto,
outstanding as of July 1, 2020, you should be able to say any deadline in the exception permit is
extended until July 1, 2022, and that works. It does work. Or you can say, outstanding as of July 1, 2020,
in the in the local zoning ordinance that requires all these things, is extended until July 1, 2020. But that
stops making sense because we’re not talking about the zoning ordinance up here. That doesn’t make
any sense for you to talk about a deadline just in the zoning ordinance, because you’re talking about
Special Exceptions, SUPs and CUPs. There’s no connection between the two things. You wind up with a
sentence that’s a questionable, grammatical quality. You also wind up with a sentence that doesn’t
mean anything.
The second issue is if any deadline in Special Exception is always extended, you result, this results in a
major dichotomy that’s not rational between how you treat a requirement in the zoning ordinance and
a requirement in a SEP, and I’ll illustrate this. Let’s say that you had exactly the same language in a SEP
as you have in the zoning ordinance. You have language in 25-446 of the zoning ordinance, you have
exactly the same language in an SEP. Let’s say that that particular language allowed a person to extend
an SEP by one year, they just sent a letter to the Board of Supervisors, extending it. We actually used to
have a provision in the zoning ordinance that allowed you to do that, I believe, at one time. I think that
was years ago. We did away with it, but we used to have that. And we sometimes still have that show up
in SEPs. It’s very rare. I think we see it more in proffers. But it happens. That letter would have
absolutely nothing to do with requiring the landowner to commence the project or incur significant
expenses and improvements. So, in a zoning ordinance context, if it was in 25-446, it wouldn’t it
wouldn’t be extended at all, ok? If it weren’t a special exception permit, they wouldn’t then have to
send a letter until July 1, 2022. That’s a deeply weird result to have the same requirement be treated
very different ways depending on whether it’s an exception in the special exception versus in the zoning
ordinance. It’s just not a rational way to think that the General Assembly was thinking about this.
Now I’m going to turn to the issue of what does this green language mean, ok? Requiring the landowner
developer to commence the project during or incur significant expenses related to improvements of the
project within a certain time. Again, if you think the expiration date on a loaf of bread is a requirement,
please, by all means, go for it. But, I don’t think that that is a common or standard way of talking, that a
deadline that is that a deadline were a requirement is the same as an expiration. There’s no
requirement there. I’ll secondly point out that the zoning ordinance says that in order commence a use,
you need to file a site plan first, you need to have an approved site plan. The second issue is that in
order to commence any work with respect to the Rocky Forge turbines, this is in 25-446 of the ordinance
and in the SEP, you need to file a construction plan. Neither of those things have happened. If in fact,
Rocky Forge had commenced the project, Rocky Forge really needs to have a serious discussion about
the NOV the zoning administrator’s gonna write.
Secondly, let’s talk about an improvement. Incur significant expenses related to improvements. Let’s talk
about significant expenses. Rocky Forge says that they expended four million dollars on doing a site plan
with respect to a 100-to-120-million-dollar project as reported in the media. Four million dollars is a lot
of money to me, but I play in hundreds of thousands of dollars in my business. If you’re playing in a
business where you have hundreds of millions and billions of dollars, it’s a drop in the bucket. I would
also question how it is Timmons Group managed to run up four million dollars in bills on the site plan
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that we got, but that’s a whole different question.
The other thing is that it has to be related to improvements. An improvement is not improvement to a
site plan application. They have only improved an application for a permit. They have not improved
property. Improvement implies, and there are cases about this, which of course I might wind up having
to bring up in Circuit Court, but there are cases about this where they talked about improvements are
something that is a discernible work on the ground, something like site work, something like building
something, something like pouring footers. It is not improving a permit so that maybe you can someday
do that if you decide you want to in the future. That is not an improvement. That’s an improvement to a
permit, application. It’s not an improvement to property. And our contention is that this term refers
specifically to improvements with respect to property. That really, I believe explains where the zoning
administrator is, it explains, I think what our generalized response would be to the appeal. I’m willing to
answer any questions you have or sit down and hear what Mr. Loftin’s got to say.
Mr. Kidd: Does anybody have any questions for Mr. Lockaby? If not, guess we’ll hear from the other
side.
Mr. Lockaby: Thank you, Mr. Chair, appreciate it.
Mr. Kidd: Thank you…
Mrs. Goad: Thank you.
Mr. Robert Loftin of McGuire Woods in Richmond, Virginia presented copies of Virginia Code 15.22209.1:1 to Board of Zoning Appeals members and staff.
Mr. Loftin: Good morning members of the Board of Zoning Appeals, my name is Robert Loftin of
McGuire Woods on behalf of the appellants. Mr. Fraley is here, he would like to address you during the
public comment period. And Delegate Austin is here as well. When I conclude my comments, Delegate
Austin will give a few comments in terms of what exactly the General Assembly meant when they
passed the statute that’s at issue before you. What I’d like to do this morning, I want to respond a little
bit to the County’s argument, but I want to lay out our argument in terms of how I think the statute
ought to be interpreted, I think it’s actually a very strict… statute. I think Mr. Lockaby has
mischaracterized our argument a little bit, but what a want to do is before I get to the legal points, I
want to clarify a couple of factual issues. One, my client is committed to this project that is an important
renewable energy project in the Commonwealth of Virginia. The Commonwealth of Virginia is behind
this project. My client cares about providing reliable energy sources to Virginians and this is a project
that can be a great boon to Botetourt County, and can also bring great benefit to the Commonwealth.
Factually, we all know, I want to walk through a couple of things, just to set the timeline real quickly. The
initial permit application for this project was approved back in October 2015; 2016 the permit
application was approved for up to 25 turbines, 550 feet tall; in 2017, DEQ approved this project; in
2019, importantly, we signed the agreement with the Commonwealth for the power purchase of the
energy that’s gonna be produced by these turbines. In October of 2019, my client submitted an
application for amendments. In the intervening time, from October 2019 until May in 2020 when that
was approved, Covid hit. We all know in March of 2020, Governor Northam issued his executive order
declaring a state of emergency. Covid had real impacts on this project. As we made clear in our briefing,
Covid from the spring of 2020 up through October, Covid significantly affected the ability of engineers
and others to be able to travel here to do reviews and examinations of things that were necessary for
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this site plan. And that did delay the submission of site plans. The first site plan that was submitted was
not submitted until December 2020. So Covid caused real delays. In May 2020, the Board of Supervisors
approved Rocky Forge’s application that was submitted back in October of 2019. Now the project would
have 22 turbines that were up to 680 feet tall. And at this point, based on developments of turbine
technology, it’s likely that the number of turbines will only be 13 when the project is finally built. But the
focus here is on Condition 18 in the Special Exception Permit, which I know you’re all familiar with. They
gave Rocky Forge 12 months to get a site plan approved. Now, whether you want to call that deadline or
an expiration date, that is, as a lawyer, I recognize a good lawyer playing semantics, and I think that’s a
distinction without a difference. I think that’s the same thing. In October of 2020, two things happened.
First the DEQ approved Rocky Forge’s permit modification, and second, Gov. Northam signed into law,
legislation that was proposed in the Senate initially, passed the Senate and the House, Delegate Austin
will speak to that in a moment, and that’s the legislation that I want to focus on in my arguments. But
it’s very clear and I’ll just call it 2209, it’s 15.22209.1:1, we’re talking about Subsection B. I’ve given you a
handout, the first page is the entire subsection. The second page is Subsection B and it’s color coded.
This is the color coding that we used in our notes for appeal, slightly different from the county’s. And I
think the color coding, it kind of illustrates the different ways for viewing this statute. I think there are
two buckets that the General Assembly created in terms of what they were trying to do in recognition of
how Covid was affecting Virginia’s economy all throughout the state, not just … this isn’t just a Botetourt
County issue, this is an issue here, in Norfolk, up in Fairfax, and down in Southwest, further down in
Southwest Virginia, so the General Assembly recognized that Covid was affecting different localities in
different ways, so what it did, is it made two buckets of extensions, and I think if you look at the statute
it’s very clear. The first bucket is “for any valid special exception, special use permit or any conditional
use permit, or any modification thereto, outstanding as of July 1, 2020.” So, the special exception permit
at issue here qualifies for that. Excuse me. There’s no dispute that the permit that we’re talking about
falls into this first bucket. It was outstanding as of July 1, 2020. Any deadline in that special exception
permit, if you look in red, is extended until July 1, 2022. Or such longer period as agreed as made agreed
to by the locality. That is what that is what applies here. And it’s a very straightforward … construction. I
do agree with Mr. Lockaby, that, well, I agree with one of the rules of construction; I disagree with him
that I’m going to give you all these rules about how to interpret the statute. Because the Supreme Court
of Virginia has made very clear if a statute is clear and unambiguous, you use the plain meaning. That’s
it, that’s the rule. You look at it, you see what the General Assembly did, and the comments here are
important. Because what the General Assembly did, is there’s one bucket for special exception permits
or other types of permits. There’s another bucket for local zoning ordinance issues, and so that that
doesn’t apply here, because as you know from the Botetourt Zoning Ordinance, construction can’t begin
until the site plan is approved. So no construction can be done. The second part of 2209 does not apply
here. We’re only in the first part, and the first part clearly applies because this is a special exception
permit that was outstanding as of July 1, 2020, and because of that the General Assembly says anything
that was outstanding as of July 1, 2020 is automatically extended until July 1, 2022 or such other time as
as a locality may consent to. So Rocky Forge could come in and say, “Actually, we need a little longer.”
Somebody building a project in Richmond could come in and say, “Actually, we need to go until
December of 2022.” The locality has that freedom to give that extension. The General Assembly
recognizing the difficulties of Covid and how it is impacting localities gave localities that ability to
recognize what was going on in their neighborhoods and give extensions as they saw fit. A couple of
other things real quickly, just in terms of responding to the record. Do you have any questions on the
statutory interpretation issue? I, I think it’s very straightforward, you know, I think you clearly, there’s
two buckets that apply, there’s a permit bucket, and there’s a zoning ordinance bucket, that the General
Assembly did in Subsection B, and we clearly the permit bucket clearly applies here. And that’s how I
think the zoning administrator erred is he did not parse out the statute correctly. And in terms of his
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authority, I do want to touch on that very quickly. The standard of review of the zoning administrator’s
decision is presumed correct, and my burden is preponderance. And I think that illustrates why the
zoning administrator did not have the authority to make a legal interpretation like he did. Because, if it
was the General Assembly would have recognized it, if he had the authority to interpret state statutes,
not a local zoning ordinance, but state statutes, standard review would have been de novo. That’s the
standard of review that the State Supreme Court of Virginia has recognized for legal issues. And because
that’s not the standard in the Code of Virginia in 2286, it illustrates why the zoning administrator did not
have the authority to interpret Subsection B in 2209. Unless the Board has any questions, I’ll let
Delegate Austin come up and speak for a moment.
Delegate Terry Austin distributed a letter with special attachments to the Board of Zoning Appeals and
Staff.
Mrs. Goad: Thank you.
Mr. Kidd: Thank you.
Delegate Terry Austin: Good morning, Mr. Chairman, Good morning, Mr. Chairman, and members of
the Board of Zoning Appeals. It’s a reflection in time when I think back 28 years ago when I sat in the
seat you’re sitting in today. And I owe a debt of gratitude to Mr. Cash. Mr. Cash was on this Board when
I was there. So I thank all you for your service, Mr. Cash in particular, I thank you for your dedication to
Botetourt County. It’s quite admirable. As you know, I’ve been a proponent and supporter of Rocky
Forge Wind from the very beginning. I was on the Board of Supervisors when they first entertained the
towers as a major wind source. I recognized and believed in alternative energy. I think we have to
posture ourselves in the Commonwealth to not only have fossil fuel energy, but to have alternative
sources of energy. And being the first inbound wind project in Virginia, I felt this was an opportunity to
Botetourt County to engage when we did early on. And it’s been a bumpy road, but I will say this
project, with any new concept, it’s taken many years to come to fruition. The advancement of
technology has allowed wind turbines while producing the same net energy to reduce wind turbines
while producing the same net energy. Also the … project was the … and a need for the purchaser of the
power. Ultimately the governor negotiated the purchase of the power as a source for the
Commonwealth of Virginia, which I was quite proud. I really appreciate the governor engaging himself
because he also recognized the need for diversity in our power grid in Virginia. During the process, we
have been influenced by the effects of Covid. Not only has this project been delayed, so too have our
daily lives. Many of us have lost friends and family members. Our worlds have been disrupted, and in
my opinion, we are far from normal. Many elements of our daily lives are still being affected. Supply and
demand of products, availability of work force are still in short supply. As a reaction to the impact,
Senator Lewis, introduced SB 5106, Local Land Use Approvals to address the Covid 19 pandemic. The bill
was introduced in the Committee of Local Government. The Senate voted 10 to 1 in support. The bill
passed the Senate by a vote of 32:4. On the House side, the bill was introduced in the General Office.
There the vote was 21:0 in support. The bill passed the House by a vote 91 to 5 with one abstention. I
fully supported and understand the intent of the legislation and voted in favor. After hearing that
county’s administrator, county administration, felt this project was not encompassing the intent of the
adopted legislation, I felt compelled to ask the patron, Senator Lewis, to share his intentions of the
legislation. What I’ve provided for you is a copy of the letter from Senator Lewis, the legislation as
adopted and the vote tally in both the Senate and the House, across the Senate floor and the House
floor. So now you can understand and see who voted in favor and who against. And the votes associated
with the legislation. Mr. Chairman, I have with me a letter drafted that I’ve provided to you all from
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Senator Lewis, so this time, Mr. Chairman, the letter is addressed to you, if you so desire to read it, or do
you choose to have me read it?
Mr. Kidd: I feel like it would be better coming from you.
Delegate Austin: OK, thank you Mr. Chairman.
Delegate Austin: The letterhead is the Senate of Virginia. The letter is addressed to Mr. Steve Kidd,
Chairman, Botetourt County Board of Zoning Appeals, 57 South Center Drive, Daleville, VA 24083.
Mr. Chairman Kidd and Members of Board of Zoning Appeals:
I am writing today to add context to the legislative intent of Senate Bill 5106, legislation I carried in 2020
and that is now established in Virginia State Code § 15.22209.1:1.
With the emergence of the Covid-19 pandemic in 2020, it became clear that many developers and
project applications were having difficulties meeting statutory deadlines or other expiration dates, such
as complying with validity periods and commencing projects within a certain timeframe. This was due to
many reasons, ranging from public health concerns and economic uncertainties to delays, closures and
staffing issues in localities around the Commonwealth.
Senate Bill 5106 was drafted as a temporary stop-gap measure to give the development community
additional time to evaluate the market and get their projects moving again before they lose their
permitting rights, which would require any significant investment of time and resources, on top of what
they have already invested to be granted the initial approval.
This legislation was also crafted to help local governments preserve much-needed economic
development projects, eliminate the need to undertake timely case-by-case extensions, and allow for
some predictability for the economic development community in a time of great uncertainty.
While drafted, we drafted and passed this legislation with the intent that it would provide statutory
relief to all projects affected by the current pandemic, and intended for it to cover all current
development projects. If the Chair or the Board has any additional questions regarding this legislation
and the subsequent code sections, please reach out to my office at district06@senate.virginia.gov.
Sincerely,
Lynwood W. Lewis
Senator, Sixth District of Virginia
cc: Delegate Terry Austin, 19th District of Virginia
Delegate Austin: So Mr. Chairman, Members of the Board, I was quite disappointed to understand that
Botetourt felt that this legislation did not apply. The General Assembly takes great importance and
significance in any legislation we draft and adopt. We have ample time and opportunity to put
amendments on any bill in any committee, either on the Senate side or the House side. So, there were
no notes, there was one amendment for … housing only. Other than that, there were no amendments
on this legislation. I personally thought the legislation was all inclusive as I’ve stated in the paper, I still
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feel the legislation is all inclusive. I think we intend for the exception to be granted, and we put those
exceptions in the legislation. Gentlemen, I thank you for your time, do you have any questions for me at
this time? Thank you so kindly.
Mr. Kidd: Thank you.
Mr. Kidd: Did you have anything further?
Mr. Loftin: No sir, I did not.
Mr. Kidd: Mike? Excuse me, Mr. Lockaby?
Mr. Lockaby: Mr. Chair, I wasn’t sure whether it would be more appropriate to take our rebuttal
following the following the public hearing as it had been initially announced. I’m OK with with waiving at
the moment and then taking it at that point, if that’s fine by the Board. If this is going to be my only
chance, I’ll do it, but.
Mr. Kidd: You will have a rebuttal after the public comments.
Mr. Lockaby: Thank you very much.
Mr. Kidd: OK, we will move forward, and open up the public hearing part. I’ll remind everybody, please
keep your comments to three minutes, and please stay on the subject. We’re not here, we’re not here
debating parts of wind energy. We’re here debating the legality of the statute, the state, and the county,
how they have had ruled on that. So, with that being said, I’ll start out with Melissa Hundley.
Ms. Melissa Hundley: Good morning, gentlemen.
Mr. Kidd: When you come to the podium, please give your name again and your address for the record.
Ms. Hundley: My name is Melissa Hundley, I live at 422 East Ridgeway Street, Clifton Forge. I’m here
speaking about my family’s property at 1183 Clyde’s Run. I stand here today before the Board my father
served on for 18 years. He was very proud to serve on the board you now sit on. I commend you for
your service. Before my father passed away, he made his opinion very clear about his disapproval of the
industrialization of the mountain. I don’t understand how so much has changed. We still have beautiful
vistas, clean mountain water coming from these places, and my dad believed… I’m sorry… in a very
fruitful forestry industry, all things were connected. Dad believed an industry doesn’t protect the bounty
of these mountains… provide and now Apex is proving my Dad correct. I applaud the Supervisors for
recognizing how sloppy this company will be, and how careless their behavior is. Apex has had more
opportunities and time than any other industry to get it together, yet they still claim their time delays
are not their fault. Their own project manager stood in front of the Supervisors in the middle of the
pandemic and was asked by a supervisors if there was delays. Mr. Johnson said everything was on track.
It is outrageous that Apex is claiming Covid delays after submitting plans that was denied for obvious
errors and omissions. This company has a reputation in states for getting their way because they claim
“Green Energy”. In fact, Rocky Forge is green washing. Their claims good for the environment don’t add
up on top of a mountain in a wildlife corridor. The Hundley Farm Trust, is a very large tract of land and
water in conservation easements sitting directly below where the turbines will be. If this is allowed to
continue, I fear that our family home, log cabin, hay fields, and wildlife lots will be washed away from
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the permanent removal of trees and blasting of this mountain for massive foundations. Creek flooding
has been worse since the loss of Ash trees and Apex has provided no data about this or any of the
concerns my family has. Our own governor recently stood not far from the RF site in Green Acres State
Park and said that Virginia’s top three industries were agriculture is number one. Rocky Forge will
slaughter our bats who are crucial to our… . Tourism is number two. Rocky Forge will harm tourism in
this area because people because of our beautiful landscapes, not industrial construction. Forestry, RF
will be the start of removing trees on top of our mountain tops. It’s time to send Apex packing. Thank
you for your time.
Mr. Kidd: Thank you. Jeff Coffey.
Mr. Jeff Coffey: Jeff Coffey, Buchanan, VA. Also, I’m building a house on Bluegrass Trail. I’m a, I am a
resident of Botetourt County, born and raised here. I’m also the third-generation business owner
located in this county. I pride myself in business in showing personally and professionally I do everything
possible to help improve the quality of my community. I want to see growth and prosperity for our
future generations to come. I have witnessed first-hand the hardships that Botetourt County has
endured. Growth has prospered in certain areas of the county, while pausing in other areas. We are very
excited to see such a great project come to our area, giving our community a chance to grow. Our
community came together and worked very hard to make Rocky Forge’s project to come to life. I know
first-hand how hard it is to put a project together and execute a plan. My father, my family has been in
construction business for over 50 years. I grew up learning the ins and outs of family business. Main
thing I’ve learned in our business is importance of truth to your word. How much integrity plays a part in
operations. Integrity is the core value of all business private and government. What I didn’t learn is
going against commonsense in state laws. We do business everyday with foresight of enhancing our
bottom line, but we always do this in a fair and honest manner. Our representatives in the General
Assembly recognized the need to protect opportunities that Covid may harm by passing a law to extend
zoning permits into 2022, this gives those who intend to better our community a chance to do so. They
gave Botetourt County a gift, Rocky Forge a gift, and our citizens a gift. A gift that was designed with our
future in mind. The future for a much needed economic growth for our county. A sense a few individuals
a few individuals didn’t care for the Rocky Forge project that used Covid as an excuse to shut the whole
county of the whole project. Clearly they’re not keeping the future of our county first and foremost and
definitely not exercising integrity. The word integrity is defined as the state of being whole and
undivided. I feel that our local administration has not demonstrated any integrity at all. Covid has
already taken so much from us, let us not add this list to the project, this project to the list. It only makes
sense to move forward with Rocky Forge project, and I support it fully. Thank you.
Mr. Kidd: Thank you. Danny Coffey.
Mr. Danny Coffey: Danny Coffey, Salisbury Road, Eagle Rock, VA. I wish I had written out a great speech
to you like the rest of these people have. I figured I’d tell you mine right off of the stump here. I’ve
worked in the windmill industry for the last fifteen years. One of our crane companies, we have an
interest, and have been, I’m one of the first people that contacted Apex about obtaining some work…
the people I work with and the man I work for, who has been very interested in me and almost 300
employees. I do not believe it is right for anyone to tell Mr. Fraley what he can do with his property. In
19, about 1980 when I worked with the County, a man named Burk was a judge in Mecklenburg County,
wanted to build a hydroelectric dam, one mile within my property in Eagle Rock. Every time I turned a
corner in Fincastle, somebody was handing me a clipboard, “Sign, we don’t want anybody building a
hydroelectric dam in our, it’ll ruin the river.” My first question was, “Have you ever been there?” and I
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always got the same answer, “No.” Then how do you know it going to ruin anything, when they back
water on my land, make my land worth more money, there will be access made for canoes and boats.
They killed it. I go home the other day, there was a whole mess of people on my front porch, come out
of the river, got lost, … I had to haul them out of there. I’m being invaded by people, in boats, cars. I
don’t think anybody should be able to tell me what to do with my property. I don’t think they ought to
be trying something all over, but it happens. Things change. I’ve been in Botetourt County most of my
life. From the Sheriff’s Department and on. Things change. I hate that people don’t like, some of the
people here, don’t like the wind mills, I’ve worked there. They’re clean. Their roads are kept up, there
are environmentalists that check. I’ve seen more game on those trails back in those mountains, I’ve
been 67 miles, back in the mountains of West Virginia and Pennsylvania, 50-60 deer, coons in the
daytime, foxes, birds everywhere, it’s clean, they’re environmentally safe. Talk about cutting trees, I
went to Illinois and bought that mountain years ago. I didn’t like that. Judge Honts’ father sold his land. I
didn’t like that, but it’s not mine. Nobody should be able to tell me what to do with my land, that’s just
my opinion, and nobody should be able to tell Mr. Fraley what to do with his land. [Beeper sounded]. If
he wants to lease to Apex, he should be allowed to. I talked to people at Mount Storm, people … they’re
happy with it. There’s always mixed feelings about any change. We need something in this county so
that the burden of tax isn’t totally on the people. We don’t need a bedroom community for Roanoke.
We need something here to keep the people of Botetourt from being taxed to death. Clifton Forge is
dying, Covington only has a paper mill.
Mr. Kidd: Could you go ahead and wrap it up? Your time is up.
Mr. Danny Coffey: Sure. Eagle Rock is dying. Buchanan has lost Groendyk and the, I forget the name of
it… the plant that they’re stripping it and taking it away. Let’s get something to bring some money into
the county to help everybody. It’s not about special interests, special people, let’s do something for
everybody…
Mr. Kidd: Thank you. Stephen News.
Mr. Stephen Neas: Neas.
Mr. Kidd: I couldn’t read your writing, I’m sorry.
Mr. Neas: It’s because I’m an engineer. Good morning, thank you for allowing me to speak today. My
name is Steve Neas, I live at 750 Moores Creek Road in Lexington, approximately three miles from the
Rocky Forge project. I’m an engineer that works for a geotechnical firm. I’ve read the letter to Mr.
Robert Loftin with McGuireWoods, July 22, 2021 addressed to Drew Pearson. The purpose of the letter
was to ask Mr. Pearson to reconsider his decision of July 7th. One of the reasons given for Apex’s inability
to meet the SEP deadline was, and I quote, “In particular, Covid restrictions prevented engineering
personnel from conducting field work necessary, their pricing, engaged with the process, the project
that’s necessary to complete the site. Geotechnical information that requires field sampling, and soils
could not be prepared or was significantly delayed due to Covid.” I challenge that assertion. During
2020, my firm performed 7,252 geotechnical explorations in our 60 offices. Many of those were for
renewable energy projects. We performed 420 geotechnical explorations from our Roanoke,
Charlottesville, and Richmond offices alone. We did not miss a lick because of Covid. No restrictions
were placed on typical two-to-three-man drill crews, that are required to perform field work.
Laboratories remained in operation, and engineers worked from home. I know other engineering
companies continued in the same fashion. The idea that Apex was delayed because they could not
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engage an engineer perform geotechnical projects does not hold water in my opinion. Want to thank
Botetourt County Board of Supervisors for keeping a close eye on this project. I especially thank Mr.
Pearson for his accurate determination on the SEP and holding firm to the conditions that the BOS
placed on the SEP. Thank you.
Mr. Kidd: Laura…
Mrs. Goad: A break would be nice.
Mr. Kidd: Thank you. Alan Brown.
Mr. Alan Brown: Alan Brown, Lexington, Virginia, live three miles from the project. I agree with the fact
that someone should be able to do whatever they want with their land, as long as it doesn’t impact the
community. You’ve got some beautiful mountain sunsets, forever ruined with shadow flickering.
Nonstop. I think this thing with Apex has gone on too long. They had five years to get their self together
the first time. Couldn’t do it. Came down to a three or four hour long meeting, where they basically gave
the county an ultimatum, you either agree to these new conditions or we’re gonna walk. You should
have let them walk. You begrudgingly, barely, squeaked by with the conditions, and one condition was
that they had one year to get the site plan. Couldn’t do it. They didn’t do it again. They never have. If
you look at Apex’s history, if you Google Apex’s wind … business, it’s always the same thing. Come in
fast, pressure you to make a decision right there on the spot, before you get time to check it out, or wait
til the last minute and pressure you to make a decision. Every single time. Please don’t do it. You guys,
and all the Board of Supervisors are our last line of defense between politicians that are just trying to
spend public money and big business. Please protect the citizens.
Mr. Kidd: Thank you.. … Molly Petty.
Ms. Molly Petty: Good morning, my name is Molly Petty and I live in Rockbridge County, I’ve already
submitted written comments, which I hope that the BZA has read. So, I will try to be brief today. My
comments here are about site plan deficiencies concerning water. And I’d like first to note that the
streams and water on Mr. Fraley’s property do not belong to him, they go downstream, they fill peoples’
wells, and well waters, and they belong to actually all of us, just like the air. In Botetourt County, I and
two other members of Virginians for Responsible Energy monitor three native trout streams. One, Mill
Creek, flows under a small bridge, that Apex needed to shore up so that it could support heavy
equipment hauling large turbine sections. We also monitored two other Botetourt creeks, Sinking and
Rocky. The latter begins as springs up on North Mountain, near the Rocky Forge project site. Sorry. It’s
pretty basic, the elements that make for healthy trout streams. If you cut trees and riparian buffers,
streams heat up and fish die. It’s that simple. When habitat is destroyed and temperatures rise, trout
congregate at the mouth of these cold water tributaries, where springs like those that feed the two
streams that we monitor. That location is downstream from Rocky Forge on land adjacent to the project
site. Blasting, erosion and sedimentation above these streams in karst topography alters those water
surface waters and pockets of ground water. Especially when you build steep access roads through
wetlands adjacent streams, displaced water, and stormwater must be artificially channeled. How do you
artificially channel stormwater? You meet the requirements of the site plan that specifies how you’re
going to do this because our water is very valuable. So, site plan approval means that the locality,
Botetourt County, ensures that the effects of construction on natural resources like water and fish, are
minimized. Quite the opposite happened in Apex’s case. In her letter of with 102 site deficiencies site
plan deficiencies, Nicole Pendleton mentioned many of the individual and specific issues with the site
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plan having to do with water. One was Apex failed to include floodplain elevation data on bridge
construction data, [beeper sounded] on bridge construction data. It’s clear that the county’s site plan
installation failed to pass muster in adhering to the conditions set forth in the SEP, county
administrators have safeguarded the integrity of the SEP process and water resources in in Botetourt
and have set a standard of fairness for other businesses. I’m sorry to over-run.
Ms. Petty: A copy to give to you, if it will help you for your minutes.
Mrs. Goad: Thank you so much. I appreciate that.
Ms. Petty: Thank you, I am so nervous. Here’s two copies.
Mr. Kidd: Jim Crumley.
Mr. Jim Crumley: Good morning. We moved to Botetourt 30 years ago mostly because of the beauty,
and outdoor opportunities it provides. I think Rocky Forge will enhance both. In 2008, we were granted
the first business license to operate what is now known as a short-term vacation rental in the county
through Air B-N-B and VRBO. Several have since followed. They are fueled by tourism. I think Rocky
Forge will enhance tourism in our county. … reasons, the Board of Supervisors project approval, I think
Rocky Forge should be allowed to continue to completion. Upon completion, I believe a majority will
consider a site … and I look forward to the wonderful addition it will make to the viewshed of my
personal property on the James River. With all due respect, thank you for the opportunity of your time.
Mr. Kidd: Give your address please, for the record.
Mr. Crumley: I’m sorry. Jim Crumley, 2917 Treebark Road, Buchanan.
Mr. Kidd: Thank you. Robert Hundley.
Mr. Robert Hundley: Pardon my Jesse James mask. Cowboy tested all through the 19th century. I come
across a article in the Roanoke paper on September the 12th that points out the natural resources that
would have to be used to build one wind turbine. It is 335 tons of steel, 4.7 tons of copper, 3 tons of
aluminum and more than 700 pounds of rare earth minerals, whatever they are. Now, that’s a lot of
natural resources, and you multiply that by 22, and plus these things are machines, they’ll have to be
repaired, kept up and, and maybe even replaced several times. That’s gonna eat up a lot of more natural
resources. And the author of the article was a Jessica Toybey T-o-y-b-e-y. She writes on education and
energy policy for Inside Sources, whoever they are. Well, in the title of this article is, You Can’t Go Green
Without Mining. So I say this woman is talking about we need to surface mine Virginia mountains to
have green energy. Which is hard on trees. ‘Cause it destroys the soil, which a tree is nourished by. And
and trees help make the oxygen we breath. But if a dollar was involved, the tree don’t have much of a
chance in this county. And so all I can say is it seems like Miss Jessica is trying to say to have green
energy the green in green energy is just gonna have to suffer. Which I think is sad and short-sighted. But
if it brings in good money, we all ought to be rich. [Beeper sounds] You all have a good day.
Mr. Kidd. Thank you. Sherry Crumley.
Mrs. Sherry Crumley: Good morning, my name is Sherry Sink Crumley, I live at 2917 Treebark Road, in
Buchanan. My husband and I have lived in Botetourt County since 1991. I’m very frustrated by our
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county government’s ruling on Rocky Forge Wind project. My husband and I have supported the project
since its inception. Both our Planning Commission and our Board of Supervisors approved this project.
Things were moving along smoothly. Botetourt County is going to be the first land-based wind farm in
the Commonwealth. And then Covid hit. Because of the effects of the pandemic, businesses suffered.
People suffered. The General Assembly passed legislation designed to extend zoning delayed permits
into 2022. But this summer the county’s zoning administrator decreed that Rocky Forge could not have
an extension to complete it’s planning submission. So where are we now? Apex Energy has invested
over ten million dollars in this project that would bring needed jobs and money into Botetourt.
Botetourt County and its citizens need this economic boost. We’ve all suffered during the pandemic. I
ask you to do something positive for the county and citizens. Please override the zoning administrator’s
interpretation of the General Assembly’s law. I ask you to take a positive step forward and show the rest
of Virginia what a rural county in Southwest Virginia can do. Thank you.
Mr. Kidd: Thank you. Eric Claunch.
Mr. Eric Claunch: Eric Claunch, 2817 Mt. Moriah Road, Eagle Rock. Mr. Chairman, Board Members, I am
a retired systems engineer, a member of Virginians for Responsible Energy, and I favor upholding Mr.
Pearson’s decision. I won’t repeat my written comments submitted to the BZA a week ago, which
contained value-added and substantiated comments related to the site plan expiration, which differ
from the unsubstantiated wailings and inaccuracies in form letters, submitted by the Rocky Forge
proponents that have no bearing whatsoever on the specific appeal issue before you, the site plan
expiration. Most of the proponents are also not within the project’s zone of negative health effects and
permanent environmental destruction. I am. But how would I know? Apex failed to document any
infrasound measurements or present any infrasound studies substantiating that my concerns are not
valid. During public comments in a Board of Supervisors meeting two years ago, I suggested Rocky Forge
progress reports to be a regular Board of Supervisors meeting item, and I’m pleased this was
implemented. I later suggested Apex present a project schedule because I believed county oversight at
the time was insufficient to protect the county and its citizens. Apex very belatedly provided the
Supervisors a project schedule, but it appeared to be a square-filling exercise only, containing few major
milestones, with absolutely no detail. This was the perfect way for Apex to document a schedule slip
related or due to Covid, yet they did not. In conclusion, thank you for all the time and effort you have
spent on this contentious issue. I trust the Board will make the right decision on behalf of all county
citizens, following all laws and regulations. Thank you.
Mr. Kidd: Thank you. Avery Gum.
Mr. Avery Gum: I’m Avery Gum, live at 29 2919 Dagger Spring Road, and I’m a neighbor to Jerry Fraley. I
can really look at Rocky Forge, my property adjoins it. I do not have no problems with the windmills. We
need renewable energy. That’s all I got to say.
Mr. Kidd: Thank you. Jeff Scott.
Mr. Jeff Scott: Morning, Jeff Scott, Lexington, VA, First, I’m associated with the group Virginians for
Responsible Energy, and I’d like to say we are not opposed to renewable energy. We are simply opposed
to the siting of the renewable energy. Chairman Kidd and members of the Board, in 2020 Botetourt
County and Apex entered into a contract called a Special Exception Permit, that would expire on May
26 th of this year. Apex did not get site plan approval. For whatever reasons, Apex failed to meet that
requirement, thus the contract has expired and that… it Rocky Forge should not be built. But we are

DRAFT
here to today because Apex chose to challenge the authority of Mr. Pearson. The contract has expired.
Apex’s challenge based on the interpretation of the code and statute as it’s referred to … that way,
instead of all the numbers… That statute, by the special exception contract… they insert conditions.
These conditions do not apply to Apex’s special exception permit as clearly stated in Mr. Pearson’s
letter. But even if the conditions in the Covid section did apply to the contract in the SEP had,
challenging the extension itself is a challenge, remember the entire reason we are here is that Apex
failed to meet its contractual obligations. The contract clause in the Virginia constitution, Article 1,
Section 11 provides, “The General Assembly shall not pass any law impairing the obligation of
contracts”, but that is exactly what Apex is arguing that this Covid section does. The county and Apex
have agreed on the terms of the contract of May of 2020, and Apex never made any request of the
county to change the conditions, or extend the expiration date. Thus, Apex had an obligation to provide
a site plan approved by the county or to extend the contract, and Apex failed to do this. As a result of
Apex’s prevailing day, the county would be determining the Covid extension allows the county to
retroactively change the conditions of the existing contract. This is called an ex post facto law and it is …
prohibited by the Virginia Constitution. In 1989, the Virginia Supreme Court ruled in favor of …Inc.,
versus the Virginia Department of Alcoholic Beverage Control. … challenged the change to the Virginia
Line Franchise Act that had an ex post facto …cap on their contracts with some wholesalers. The court
found that since the act had a retroactive effect, and was an improper exercise of police power, that is
the power to regulate, engage, and … for health, safety, and morals and general welfare, the act was
unconstitutional. What’s the claim by Apex? What they’re saying what the Covid statute means [beeper
sounded] Since the Covid statute is unconstitutional, regardless of any other argument that is made, the
SEP is expired. So what other challenges will they make? Who knows.
Mr. Kidd: Can you go ahead and wrap that up?
Mr. Scott: But the county will have to go ahead and pay for it. So I thank you, Mr. Pearson for the ruling,
and respectfully ask the Board to uphold that ruling. Thank you.
Mr. Kidd: Thank you. Mr. Burks,
Mr. Burks: Yes?
Mr. Kidd: Do I need a motion to take a brief recess or do I just call a brief recess?
Mr. Burks: I think you can call for a brief recess.
Mr. Kidd (10:23 AM): I’d like to call for a ten-minute recess. We’ve been at it for an hour-and-a-half, and
I know that Mrs. Goad’s fingers have got to be tired, I know mine would be extremely tired, so we’ll take
a ten-minute recess. Thank you.
Mr. Kidd (10:36 AM): All right, I think we’re ready to go, return from recess, go back in to public
comments. Teresa Hanson.
Mrs. Teresa Hanson: My name is Teresa Hanson, 184 Vista Lane, Fincastle, I’m here in support of the
wind farm.
Mr. Kidd: OK.
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Mrs. Hanson: We live with renewable energy every day. We have a windmill, it’s beautiful, and I have
no complaints, and I live mere feet from one.
Mr. Kidd: OK.
Mrs. Hanson: Thank you.
Mr. Kidd: Thank you. Jim Crawford.
Mr. Dan Crawford: Jim had to run off.
Mr. Kidd: Ok. Dave Condon.
Mrs. Ann Condon: Good morning, and thank you for your time. I’m Ann Condon, and I’m speaking for
Dave Condon, my husband, who is a member of Virginians for Responsible Energy. As a volunteer for
fighting forest fires in Rockbridge and Botetourt Counties while attending VMI, as well as a military pilot
flying in this area, I wish to comment. Your decision today focuses on an expired site plan, which
includes an emergency response plan that Apex extremely ignored. Apex failed to account for a major
risk to North Mountain. And this is a risk. Aviation disasters and fires due to low level high speed
military training routes whose planes fly as low as 150 feet above ground in excess of 250 knots directly
over the Rocky Forge turbine tower locations. Originally, the FAA approved 18 turbine tower sites
stating no hazard to air navigation. Pursuant to federal law, CFR Title 14, Part 77.9, if the wind turbine
tower locations and height deviate from approved FAA coordinates, the wind developer must resubmit
Form 7460-1 to the FAA. Apex submitted several changes to the Botetourt County site plan whose
coordinates and height drastically deviated from the approved FAA coordinates and height without
submitting this form as required by law putting military aircraft at risk of crashing into those towers
creating an aviation fuel disaster as water cannot put out this type of fire erupting into major forest
fires. Per Steve Phillips of the FAA in an email dated July 19, 2021, “There are no active studies to include
refiles for changes in heights or locations in this area for Apex Clean Energy or any other developer.”
Botetourt neither has the expertise, experience nor foam fire fighting equipment to put this type of fire
out. In addition, foam fire fighting equipment cannot maneuver steep grades in this type of
mountainous terrain. Apex is very much aware of the low level high speed military training routes exist
above the Rocky Forge site. Military and Botetourt citizens along with animals are at risk of death, injury,
as well as property damage too. Essentially, Apex in their multiple submissions of the site plan, no
mention is ever made in the emergency response plan for the potential of an aircraft colliding with a
turbine, collisions have occurred in industrial wind turbines around the world, or [beeper sounds] how
to put out an aviation fuel fire. Is Apex above the law? The risk is too great when Apex failed to report
the change of coordinates and height to the FAA following multiple submissions to the site plan as
required by federal law. Apex has nobody to blame except themselves regarding these major issues with
no connection to Covid delay. I urge you to vote upholding the zoning administrator’s decision that the
site plan is expired. Thank you for your time.
Mr. Kidd: Thank you. Matt Cooper.
Mrs. Condon: …
Mrs. Goad: Sure, this one? Thank you so much.
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Mr. Matt Cooper: My name is Matt Cooper and I reside at 402 Timber Ridge in Fincastle, VA. Chairman
and Members of the Board of Zoning Appeals, thank you for the opportunity to stand before you today.
As you are aware, today you have the opportunity to overturn an ill-advised determination made by
Botetourt County staff concerning the Rocky Forge project and recent legislation passed in the state of
Virginia concerning the Covid-19 pandemic. Our country, including Botetourt County, has been in the
grips of Covid-19 pandemic since early 2020. This pandemic has affected the way we function as human
beings to include the very ways we conduct business. It’s caused delays upon delays concerning
manpower, scheduling, and every other conceivable facet of business. Relief from our government on all
levels has been given, and well received by citizens of the United States. Recently the state of Virginia
passed legislation concerning Covid-19 related to the form of the extension of approvals. Code Virginia
15.2-2209.1:1 effective March 1st, 2021 titled, “Extension of Approvals to Address the Covid-19
Pandemic” is very clear in the fact that it was created specifically to give relief to projects like and
including the Rocky Forge project. The main concern today is that the SEP, or Special Exemptions Permit
with Rocky Forge Project was not made due to a timing issue. The aforementioned legislation clearly
states in plain language additional time has been given by the state of Virginia to projects in the same
situation as the Rocky Forge project. Please vote to let the legislation stand as it was intended, and do
not allow specific individuals to cherry-pick projects that they don’t think apply. I’d also like to ask all of
the supporters of the project to please stand up. Thank you for your time.
Mr. Kidd: Thank you. Thank you. Neil Treger.
Mr. Neil Treger: Good morning, my name is Neil Treger, and I’m a resident of Rockbridge County. I
wanted to thank the Board of Supervisors for keeping an open mind about this project. I would also
thank Mr. Pearson for his thoughtful decision. Surely with legal advice, which should be supported by
this hearing via the Board. I support renewable energy, and am having ugly or pretty solar panels
installed at my house today, literally as we speak. But that is not the issue today. There is no legal reason
for this appeal to be approved. It makes no sense. Apex claims that one of their areas of expertise is
navigating the permit process. Yet the work has been sloppy and incomplete, like having no construction
plan. Every step of the way for years, and now they ask for a delay? We would likely not be here today if
they were competent and had complete file dates because they would have had they would have met
their deadlines. I haven’t heard before of Covid being used as an excuse for sloppy and incomplete work.
This board should reject the appeal completely and let this project die. It makes no sense
environmentally, and would restore our area’s natural beauty, visible from the lobby area in this
building. The state Covid extensions simply do not apply. Please reject the appeal before you today.
Thank you for your time.
Mr. Kidd. Thank you. Michael Bentley.
Mr. Michael Bentley: Good morning, my name is Michael Bentley, I live in Salem, VA, I’m the Secretary
of the Roanoke group Sierra Club, representing 800 members, and our group includes Botetourt County,
so I feel like that gives me some standing to speak. Virginia has 20,000 Sierra Club members and our
chapter does support Rocky Forge, as does our local group, and we have from the very beginning.
Myself and our executive committee toured the site for the project on Jerry Fralin’s property at the very
early part about four years ago, and we’ve been supporter, strong supporter ever since. I wanted to
remind you even though it hasn’t been mentioned yet, that we’re having a major international
conference on climate change, as sponsored by the United Nations that’s coming up. It’s COP26, and the
scientists there just a few weeks ago issued a code warning for humanity about the climate emergency,
which should be taken account into your decision. We need to rapidly reduce the use of fossil fuels and
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move to clean energy. Wind energy is among the cleanest of energies and despite the use of materials
that are incurred in building the windmills, they last long enough, the parts are recyclable, and these
windmills will all be made in the United States. So they will not require large transportation costs from
foreign countries. I believe the Senate Bill 5106 clearly states that this Rocky Forge project should have
an extension that was denied earlier, that should be rescinded in our view and allow this project to go
forward. We also believe that this project will be a boon to the tourist industry in Botetourt County
because this is the very first wind farm in the state of Virginia. We are way far behind North Carolina,
West Virginia, Maryland and all the surrounding states. Even Texas, a big fossil fuel state is big on wind
energy, as are many Republican states. So, we’ve got to move forward in Virginia. This is our first
opportunity to really get going and be the first in the state and I believe that people will come from far
and near to see this project when it’s projected to be finished. And it will be beautiful. I have gone
through wind farms [beeper sounds] in Illinois and they are gorgeous to watch. This is a ten-million
dollar investment already paid up and should not be lost in Botetourt County and the state of Virginia.
Thank you very much.
Mr. Kidd: Thank you. Teeny Mudge.
Ms. Tenny Mudge: Actually it’s Tenny Mudge, but I respond to absolutely anything, so thank you.
Mr. Kidd: Sorry about that.
Ms. Mudge: Good morning, Chairman Kidd and Members of the Board. I support each of you to stand by
the caliber of competence and expertise already applied to the conclusion of law that has been
accurately determined by Mr. Pearson’s full authority. I’ve been attending, speaking at and following the
issues of Rocky Forge diligently for over five years. It is an honor to be affiliated with the engineers,
professors, business owners, veterans, farmers and concerned citizens, Virginians for Responsible
Energy. The negative impacts of this poorly sited project have been well documented and is a project
that isn’t green to begin with, and poses great liability to Botetourt County. This is not a matter of if one
is for or against the project. This is a matter that Apex by their self-serving motives and disregard for the
truth cannot change the conclusion of law. Apex has no one to blame but themselves for their failure to
advance their site plan application and comply with Condition 18 of the SEP. From the beginning, the
SEP clearly states what is required for a complete site plan. The county found over 100 errors, even in
the third submission by Apex. Of all the recorded meeting minutes of the Board of Supervisors during
the pandemic, at no time did Apex make mention of project delays were occurring due to Covid. Not
once. In fact, on February 23, 2021, Charley Johnson of Apex stated to the Board that they are on track
to issue a notice to proceed. There are no improvements that had begun on this project, at no time has
Botetourt County issued an approval of permits for land clearing or the harvesting of trees. No site plan
has been approved, no building permit has been issued. This statute has no effect upon Condition 18 of
the SEP. As accurately already determined, the SEP has expired. Apex and its reputation of serving its
own interests fails to change what is the conclusion of law. I urge you today to stand by Mr. Pearson’s
professional authority, expertise, and thorough determination. I thank you sincerely.
Mr. Kidd: Thank you. Excuse me, Dan Crawford.
Mr. Dan Crawford: Good morning Chairman, BZA, I’m Dan Crawford of 2311 Kipling Street, SW
Roanoke. I am Chair of the Sierra Club, Roanoke group. Now, Botetourt is one of the eight counties that
make up the Roanoke group. Apex Clean Energy is a perfect example of the intent of the
Commonwealth’s Covid-19 extension law. Apex has experienced numerous delays and setbacks due to
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Covid-19, putting at risk a huge investment and the best interest of Virginians. Given the numerous
benefits offered by Rocky Forge, it is in everyone’s best interest that you reconsider your position. Now
let’s step back and have a quick look at the big picture. We’ve known for decades now that greenhouse
gas emissions are the principal cause for present climate change. With predications of the vast majority
of scientists have been accurate with one big exception. That is the increase in urgency and intensity of
destructive weather events, and sure enough, here we come, facing a code red … we’re running out of
time. We have proven technologies available to address higher prices and the most productive being
wind power. Yet it is met by … opposition, a lot of it involving people who simply don’t want to see it.
Solar is a secondary producer, and now it faces similar opposition. This is puzzling. Well, people are
complicated. But one simple fact remains abundantly clear. We must transition away from fossil fuels as
fast as possible and Rocky Forge is our opportunity to serve mankind’s best interest while earning the
approval of vast and a growing number of people who know our future depends on projects like Rocky
Forge wind. Thank you.
Mr. Kidd: Thank you. Michelle Ludwig.
Ms. Michelle Ludwig: My name is Michelle Ludwig, I live in Rockbridge County and I thank you for this
opportunity to speak. I am in full support of Mr. Pearson’s ruling and I commend him for the diligence,
and accuracy of the research and the writing of his decision. I encourage you to take this opportunity to
affirm that ruling. Apex’s attorney made a false claim that the project was good for the area and the
Commonwealth. It does nothing … without the commitment of the government using taxpayers’ money
to buy the power. By affirming the county zoning ruling, we are preserving value and the natural beauty
and habitat of this valley is famous for. This is not just my opinion, you see it when you walk in this
building and stand in that hallway. There’s a wall of windows that the architect incorporated in the plans
to take full advantage of nature’s scenes that spreads in front of you. Please don’t let Apex destroy it.
Thank you.
Mr. Kidd: Thank you. Mark Hanson.
Mr. Mark Hanson: Thanks for having me. I’m Mark Hanson, 184 Vista Lane in Fincastle. I’m President of
Renewal Energy Volunteer Community Service Club. We install solar wind on weekends. I guess the
main point here is the General Assembly passed a law for pandemic related delays SB 5106 that applies
to all projects in Virginia through 2022, including this one. This wind project will bring millions of dollars
into the county and good paying jobs and it’s important to note that about +38% more jobs per kilowatt
hour generating wind power the … an estimate that American County Sciences … Study, so please
support the Rocky Forge Wind project. That’s my …
Mr. Kidd: Thank you. Jerry Fraley.
Mr. Jerry Fraley: Mr. Chairman, Board Members, my name is Jerry Fraley, I’m the landowner, 3465
Dagger Springs Road at Eagle Rock. I’m very humbled and thankful for this important matter for the
past 17 years. Several of my best friends and staunchest supporters have passed on during this time. My
family and I thank all of you and Apex too, from the bottom of our heart. I don’t think Apex has received
their dues for all their hard work, tenacity, and capital expenditure of ten-plus million dollars. We thank
you too, Apex. This is a very complicated and complex first-time endeavor in Virginia. It has many pitfalls
and new ground to break. You will hear arguments from three sides on how this law applies to our
project. This new state law, we feel, was made to order for this very project. The best part of Rocky
Forge or the benefits are a lot of county income, so they can cut our taxes. You board members have a
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unique opportunity and duty to straighten this out for the county and everyone involved. For me, an old
man in the twilight of his career, I have a simple perspective. I’m trying to find a way for my grandkids
and nephews to keep this farm in the family and pay our taxes. After all, they grew up here and love this
old farm. Hey guys, put yourself in my shoes. It’s about an old man, his farm, using his ingenuity to
protect them. It’s military, it’s family, it’s God, it’s made in the USA, it’s capitalism and freedom, and I
love it all, and I’ll fight like heck to keep it. Thank you, gentlemen, and I pray for the right decision
quickly. And also, as the old soldier I am with experience, today I leave the field in your hands.
Mr. Kidd: Thank you. All the request to speak forms that I had filled out. I will ask if there’s anybody that
didn’t get a “Request to Speak” form filled out, if you would like to speak? Seeing none, hearing none, I
close the public hearing. And we will give time for rebuttal. Mr. Lockaby, would you like to go first?
Mr. Lockaby: Oh, I’m up first Mr. Chairman? Thank you, Mr. Chairman, Members of the BZA. I think I
have just a couple of particular points that I want to go over after having heard everything. First off, I
want to emphasize that this is not an abstract interpretation of a state law. This is an application of a
state law to a specific situation, which is before the zoning administrator, both because he was asked a
specific question by an aggrieved party, and also because he was in the process, processing a site plan
by the appellant. This was a very specific situation before him, it is his job as zoning administrator to
administer the zoning ordinance, including how state law applies to specific situations under that
ordinance. Secondly, I want to address very briefly the issue of purpose of of this statute. And you’ve
heard some testimony from Delegate Austin, you’ve also seen a letter from Senator Lewis. I want to
emphasize that both Delegate Austin and Senator Lewis are both people whom I admire greatly. I want
to emphasize that they are men of integrity, I have, of course, known Mr. Austin representing several
localities in his district for many years. Senator Lewis, I’ve lobbied him before, he’s always been a friend
to local government as well, and therefore, been a friend of my clients, and a friend to me. But I do want
to say that there is I do have a slight concern here, and I want to make sure I point it out. That that as
Mr. Austin said, he’s been involved with wind energy, particularly this project for over a decade, since he
was on the Board of Supervisors. Senator Lewis has been involved, he represents Accomack County,
North Hampton County and parts of Virginia Beach, and he’s been, and that’s the Eastern Shore, and
you all know where Virginia Beach is. He’s been very deeply involved with offshore wind energy, and
that’s great. Wind energy, offshore wind energy, all those things, that’s forward-thinking stuff. However,
he may just be a little bit too close to this to give a dispassionate view of what the statute means. You
might want to go ask the other 120 or so senators and delegates who voted for this statute what they
thought that it means. It probably makes a little bit more sense for you to look at this in terms of the
known facts that were out there in the world, there were things that anybody who read the newspaper
would be able to know or anybody who was involved with the site, processing site plans, processing
SEPs, and doing the utility industry, and heavy construction industries, knew at the time, as well as the
language of the statute, rather than kind of trying to do a little bit of Monday morning quarterbacking
when you have the specific application in a specific situation. In which individuals may have different pro
or con investments, and like I said, I bet you that there’s some members of the General Assembly who
would come forward and be against this because they we also too close to it on a different side. I did
hear a little bit of people impugning the integrity of the zoning administrator, as well as impugning the
integrity of of Apex. Apex might not have been getting things done at the speed that we wished, there
may have been, some issues there, there may have been program management issues there. We don’t
doubt that they’re good people. ...We don’t doubt that they’re good people, OK? We also want, I also
want to make sure that it’s understood that our Community Development Department, they are not
respecters of persons. They do not make decisions based upon whether something is good or bad.
Whether something is good or bad is a matter for the Board of Supervisors to decide. They just look at
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the, look at what they’ve got and apply the rules to it. And I’ll use a couple of different examples. Dr.
Lenk, I know Mr. Kidd, you remember that when it came through. Dr. Lenk is a children’s dentist down
at, she has her office at the Kroger shopping center that Steve Strauss owns. She fixes kids’ crooked
teeth, but in order to build a shed to store her children’s toys and sets, she needed to get a proffer
amendment. It didn’t matter that it was a particularly good and commendable project, or that she was
just the sweetest person you could ever meet. She still had to follow the rules, and we helped her
through it, certainly. But she had to follow the rules, she needed to follow the rules that are applicable
to everybody. The fact that Apex draws, or Rocky Forge draws a lot of water, the fact that you’re a 100
million dollar company and she’s a 100,000 dollar dentist’s office shouldn’t make any difference in terms
of how they’re treated. And it doesn’t. Drew Pearson has a huge retirement in North Carolina. He’s a
zoning administrator for many years, although you wouldn’t know it to look at him. If you tried, I betcha
if Gary Larrowe tried to tell him what he was going to decide, he’d go be a grandpa and give up being
zoning administrator. He’s a man that is not a respecter of persons and does not take orders. He follows
what he believes is the right thing to do based upon the language of what’s put in front of him. And to
that point, I also did want to point out that, again, to this whole, is a deadline, is an expiration a
deadline? Obviously, I’ve explained it very odd to call it an expiration deadline, you wouldn’t call it that
in your ordinary life. But I also want to point out we have had a couple of comments about potential
extensions, including by Mr. Loftin. Rocky Forge has never asked the Board of Supervisors for an
extension. We don’t know what the answer to that would be. Just don’t know. It’s never been asked for.
Want to address what I call the bucket theory. There’s special exception deadlines, there’s special
exception permits, and then local zoning ordinance that requires a landowner, our separate buckets. I
just want to point out that this results, again, in deadlines in special exception permits, for some reason,
a pound, for some reason, a gallon of water weighs 15 pounds on that side, but it only weighs 7½ on the
other side. The fact of the matter is that this a far more inclusive, and not parallel bucket, to, between
the two clauses. Will point that final issue out. I did want to, and for that matter, I did also want to make
sure and highlight, I don’t know who the gentleman was, I didn’t catch his name, who was the executive
at a large engineering firm and told you what was actually going on in that industry last October. If I
could get his name, I might call him as an expert witness in Circuit Court, but he, I would definitely
highlight what he saw going on in the industry at that time. I’ll leave it at that, I’ll leave it at that with
simply at the point it’s not whether this is good or bad. Good or bad is a decision that the Board of
Supervisors and the General Assembly make. The question is, and I could argue either point. I could
argue that, you know, that electricity is going to be generated, wind’s better than burning dinosaurs, I
could argue that this is gonna ruin a mountaintop ridge, and that 14 cent per kilowatt energy doesn’t
make sense when you can get solar and fossil fuels at 10 cents. I could argue both sides, I could argue
any side, but what I’ll tell you is that this is about reading the application in a particular situation to a
particular piece of language, in a particular SEP, with a very particular statute that only applies to certain
things in a little slice of the world. Pay attention to what the words say, how you read them as a
commonsense matter, rather than getting caught up too much in whether this is a good or bad project,
because at the end of the day, it doesn’t really matter at this point. Thank you all, I really appreciate
each of you, anything that I can answer? Thank you very much.
Mr. Loftin: Thank you again. Before I give my rebuttal, I want Delegate Austin to say a couple things in
response to what Mr. Lockaby said.
Delegate Austin: Mr. Chairman, Members of the BZA, Mr. Loftin, Mr. Lockaby, I agree, we have
experienced great friendship and relationship, but I do not have the privilege, I’ve not met Mr. Pearson, I
know Mrs. Pendleton, I have the greatest respect for all of the major players, but I will say this, in the
legislature, on the Senate side, and in the House side, that patron of that bill presented a piece of
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legislation before the body, and he stood before the subcommittees of local governments on the Senate
side, and general laws on the House side, and he represented that legislation, and I would say that all
140 of us take our responsibility very seriously. The legislation we put in place becomes code in the Code
of Virginia, and the laws of Virginia which the people have to live by, enact enacted and and is affected
on their lives, we take very seriously, so you know, I think all 140 of us had an opportunity to place
amendments on that legislation, or to have an opinion on that legislation, and or, and I presented to
you votes on both the Senate side and the House side, and I contend that those individuals stand
behind the legislation that as presented. Thank you, thank you Mr. Lockaby.
Mr. Loftin: Several things briefly in rebuttal. One, I follow up on what Delegate Austin said. I think the
Board is welcome to contact Senator Lewis. He’s given you that invitation in his letter that he would
welcome questions. I think that if it’s your intent that the plain language of the statute is unambiguous,
and there’s only one result. And there are two buckets that the General Assembly gave when they were
giving extensions, they’re just blanket extensions. You didn’t have to apply for it, you didn’t have to ask
for it, they it occurred by operational law, by operation of the General Assembly. And the Special
Exception Permit was approved in May, clearly falls under what the General Assembly intended in
Subsection B. We would ask you respectfully to reverse the decision of Mr. Pearson. We recognize the
role of the zoning administrator, but the code is very clear, however, that he is not infallible. And people
do make mistakes, and here the General Assembly was very clear in in the breadth and scope of the
extension that it is giving to all different types of zoning issues, such as the Special Exception Permit that
is now in front of you. So what we would ask you to do is reverse the decision of the zoning
administrator, hold it 22 I mean 2209-B applies to Condition 18, hold it that the Special Exception Permit
is still valid, and that Rocky Forge has until at least July 1, 2022 to obtain site plan approval. Do you have
any questions for me? Thank you very much.
Mr. Kidd: Thank you. Gentlemen, we’ve heard the arguments, we’ve heard… I feel like we need to go
into closed session with our attorney. We, go ahead.
Mr. Young: Mr. Chairman, I’d like to make a motion that we go into closed session for the purpose of
consultation with legal counsel employed or retained by a public body regarding specific legal matters
requiring the provision of legal advice by such counsel pursuant to Section 2.2-3711A(8) of the Code of
Virginia of 1950, as amended in regard to an appeal of the Zoning Administrator’s determination on the
validity of Special Exception Permit authorizing a Utility Wind Energy System.
Mr. Caldwell and Mr. Cash: Seconded.
The motion was approved with the following recorded voice vote:
YES:
NO:
ABSTAIN:
ABSENT:

Mr. Young, Mr. Kidd, Mr. Caldwell, Mr. Cash, Mr. Hill
None
None
None

Mr. Kidd: I guess we kind of need to set a time, and we’re getting into the lunch hour too. … What do
you think? 12:30 or 1:00?
Mr. Young: 12:30 seems reasonable to me.
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Mr. Hill: 12:30 suits me.
Mr. Young: Anyone else?
Mr. Kidd: All right, it’s set at 12:30, we’ll be back at 12:30.
The Board of Zoning Appeals then left the auditorium. They returned after closed session and lunch at
12:34 PM.
Mr. Kidd: Do I hear a motion for us to return to closed session?
Mr. Caldwell: I motion to return to open session.
BE IT RESOLVED, it is certified that to the best of each Board of Zoning Appeals member's
knowledge only public business matters lawfully exempt from open meeting requirements
and only such matters as were identified in the motions to go into Closed Session were
heard, discussed or considered during the Closed Session.
Mr. Kidd: Do I hear a second?
Mr. Cash: Second.
Mr. Kidd: Got a motion and a second, all those in favor say, “Yes.”
YES:
NO:
ABSTAIN:
ABSENT:

Mr. Hill, Mr. Young, Mr. Kidd, Mr. Caldwell, Mr. Cash
None
None
None

Mrs. Goad: Roll call?
Mr. Kidd: All right, roll call, you want a roll call?
Mrs. Goad: Yes, please. Mr. Hill?
Mr. Hill: Yes.
Mrs. Goad: Mr. Young?
Mr. Young: Yes.
Mrs. Goad: Mr. Kidd?
Mr. Kidd: Yes.
Mrs. Goad: Mr. Caldwell?
Mr. Caldwell: Yes.
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Mrs. Goad: Mr. Cash?
Mr. Cash: Yes.
Mrs. Goad: Thank you.
Mr. Kidd: I think at this time, we are, have heard the evidence and testimony and we are ready to make
our decision on this. Do I hear a motion?
Mr. Young: Mr. Chairman, I move to overturn the zoning administrator’s decision that the May 26, 2020
Special Exception Permit issued to Rocky Forge Wind LLC and Jerry L. Fraley, Trustee, expired on
May 26, 2021, based on arguments and testimony presented today in the following findings and
conclusions. Virginia Code Section 15.2-2209.1:1 was intended to extend the deadline for the project
covered by the Special Exception Permit until July 1, 2022, or such longer period as may be agreed to by
the locality.
Mr. Kidd: Motion has been made, do I hear a second?
Mr. Hill: I second.
Mr. Kidd: Got a motion and a second, any further discussion? Hearing none, would you like roll call?
Mrs. Goad: Yes, please. Mr. Hill?
Mr. Hill: Yes.
Mrs. Goad: Mr. Young?
Mr. Young: Yes.
Mrs. Goad: Mr. Kidd?
Mr. Kidd: Yes.
Mrs. Goad: Mr. Caldwell?
Mr. Caldwell: Yes.
Mrs. Goad: Mr. Cash?
Mr. Cash: Yes.
Mrs. Goad: Thank you.
The Board of Zoning Appeals vote against upholding the zoning administrator’s decision 5:0:0:0 with the
following vote by roll call:
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YES:
NO:
ABSTAIN:
ABSENT:

Mr. Young, Mr. Kidd, Mr. Caldwell, Mr. Cash, Mr. Hill
None
None
None

Mr. Kidd: If there’s no other business on the agenda, I’ll entertain a motion for dismissal.
Mr. Young: So moved.
Mr. Kidd: Motion’s been made. All those in favor, say, “Yes.”
At 12:37 PM, the Board of Zoning Appeals approved the adjournment 5:0:0:0 with the following
recorded voice vote:
YES:
NO:
ABSTAIN:
ABSENT:

Mr. Young, Mr. Kidd, Mr. Caldwell, Mr. Cash, Mr. Hill
None
None
None
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